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Whose Rights Are Violated?
The United States Court of Appeals for the Third Circuit, the federal court that sits neatly
below the United States Supreme Court, has ruled that the trial court was correct when
it refused to prevent a school district from allowing transgender students to use
bathrooms and locker rooms consistent with the students’ gender choice as opposed to
the sex they were determined to have been born with.
The plaintiffs were a group of high school students who believed that the school policy
violated their constitutional rights. Whose constitutional rights are more important;
students concerned about their privacy rights or those who identify as transgender?
Such clashes of controversy have not been unusual. The civil rights era generally was
followed by many cases being filed where the plaintiffs claimed that they were victims of
reverse discrimination. Should a white person be denied entry to a college because
affirmative action has placed African-American students in the white man’s seat?
Generally speaking, the United States Supreme Court has frowned upon affecting one
person’s rights in order to advance the cause of another.
However, in the Doe v. Boyertown Area School District case, the court was convinced
that the rights of the students who were not transgender might be personally offended
by the school district’s policy, but they would not suffer any particular harm. The court
noted that approximately 1.4 million adults, or 0.6% of the adult population of the United
States, identify as transgender. The fact that there is only a small number of
transgender people is not the deciding criterion.
The court expressed a concern with respect to policies that exclude transgender
individuals from private facilities that are consistent with their gender identities as having
“detrimental affects on the physical and mental health, safety, and well-being of
transgender individuals.” At slip opinion p. 6, citing Amici Curiae American Academy of
Pediatrics, American Medical Association.
It was noted that in a survey of 27,000 transgender individuals, 40% reported a suicide
attempt. That is a rate nine times higher than the general population. The court
believed it important to protect the “rights” of transgender individuals. Underlying the
result is the question as to precisely what are transgender rights and what is the legal
vehicle by which they are recognized?
More to the point, the court refused an injunction because it believed that the nontransgender students would not prevail on the merits. The court found that even if the
plaintiffs’ constitutional rights to privacy were implicated the school district had a
“compelling interest” in not discriminating against transgender students.
Is it
discrimination when a transgender student must use the bathroom related to the sex at
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the person’s birth instead of the gender that person identifies with later in life? The
court does not cogently answer this question.
In viewing “success on the merits,” one of the factors that must be reviewed in
connection with the granting or refusal to grant an injunction, the court found that the
non-transgender students had a fluid privacy interest. The court acquiesced in the
principle, which it could not escape from, that the non-transgender students have a
constitutionally protected privacy interest in their partially clothed body. One has
independence in making important decisions, especially as they relate to one’s own
body. Nevertheless, the court determined that the “constitutional right to privacy is not
absolute.” Be careful whenever a court says that a right is not “absolute,” because it
means that the right will be swept away in the tides of current political or social
discourse.
Judge McKee, writing for the court, noted that the constitutional right to privacy must be
weighed against “important competing governmental interests.” One of those interests
is the right of the government to protect transgender students.
In view of the fact that transgender students face extraordinary social, psychological
and medical risks, the school district had a compelling interest in shielding those
students “from discrimination.” What the court does not address is whether it is
discriminatory to require a person to use a bathroom related to the sex of his/her birth.
Where does the legal right arise from to identify with a sex other than one’s birth, and
therefore to use facilities involving personal intimacy that trample on the rights of
others?
Courts do have an obligation to protect the interests of those most vulnerable in society.
Understandably, transgender individuals face all kinds of serious obstacles to their life
decision. The real question is whether the rights of those who choose a different sex
than the one that exists at their birth are superior to the privacy rights of those who
remain comfortable with their birth-given sex? That balancing hardly occurs. The court
came down on the side of the school district concerned with those who have made
choices exposing themselves to vulnerability as a result of their own decisions.
The court claims that it is not intending to minimize or ignore testimony suggesting that
the students seeking the injunction avoid using restrooms and reduce their water intake
in order to reduce the number of times they need to use restrooms under the new
policy. “Nor do we discount the surprise the appellants reported feeling when in

an intimate space with a student they understood was of the opposite biological
sex.” The court claims sympathy with the “cisgender” students, but clearly the
court is more sympathetic with the transgender students because of the
challenges their life decisions have brought upon them.
Should this case go to the Supreme Court, the question is going to be whether being
transgender is a constitutional right under our laws. A subsidiary question is going to be
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whether the privacy interests of the overwhelming majority of Americans must be set
aside based upon the voluntary decision of a small minority.
We all know of situations where the sensibilities and sensitivities of the majority must
give way to the civil rights of the minority. White people down south in the ‘50s may not
have liked it that Black people wanted to eat in a diner open to the public. That is tough
luck. There were specific civil rights laws passed in 1964 requiring places of
accommodation to serve Black people. Do such laws exist now, to permit transgender
students to use the bathrooms they wish? No, there is no such law and the court will
have to grapple with the basis for any decision to set aside the privacy rights of the
majority as a result of the choices of a minority.
The last chapter in the struggle has not yet been written.
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